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PART I: OVERVIEW

Nino Brown suffers from alcoholism and has been charged with breach the bail condition that
he not attend licensed establishments and to abstain from alcohol outside his home. The central
issue is whether the bail conditions imposed under s. 515(4) of the Criminal Code violate Nino’s
right to reasonable bail as set out in section 11(e) of the Charter of Rights and Freedoms, as well
as Nino’s equality rights as a person with a disability under section 15 of the Charter of Rights
and Freedoms.

PART II: IMPUGNED LAW

The relevant provisions of the Criminal Code are as follows:

BAIL CONDITIONS

Conditions authorized

515(4) When making an order under subsection (2), the justice may direct the accused
to comply with one or more of the following conditions specified in the order:

(a) report at specified times to a peace officer, or other person, designated in the
order;

(b) remain within a specified territorial jurisdiction;

(c) notify a peace officer or other person designated in the order of any change in
their address, employment or occupation;

(d) abstain from communicating, directly or indirectly, with any victim, witness or
other person identified in the order, except in accordance with any specified
conditions that the justice considers necessary;

(e) abstain from going to any place or entering any geographic area specified in the
order, except in accordance with any specified conditions that the justice considers
necessary;

(f) deposit all their passports as specified in the order;

(g) comply with any other specified condition that the justice considers necessary to
ensure the safety and security of any victim of or witness to the offence; and

(h) comply with any other reasonable conditions specified in the order that the
justice considers desirable.
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PART III: RELEVANT FACTS

On August 1, 2020, Constables Judd Marrow and Tracie Nelson of the Peterborough Police
Service were called to a report of a fight at The Old Jack, a bar in the city’s east end, at 1:18 am.
When they arrived, the police discovered that the people involved had left on foot. 

An eyewitness described that a man matching Mr. Brown’s description had, after a verbal
argument with another patron, thrown a glass beer bottle at the other patron and attacked the
patron further with his fists.

The police found Mr. Brown sitting outside The Old Jack in a blue sedan parked nearby with the
engine off. He was asked to exit the vehicle and complied; Const. Marrow approached him and
immediately observed an odour of alcohol coming from Mr. Brown and that his face was
flushed. 

After being identified by the eyewitness, Mr. Brown was arrested and charged with assault with
a weapon under section 267(a) of the Code and being in care or control of a vehicle while
intoxicated contrary to section 320.14(1) of the Code. 

Considering Mr. Brown’s prior criminal history, the Crown opposed his release from custody on
the basis that he was likely to commit further offences and that pre-trial detention was
therefore necessary for the protection of the public. Following a contested bail hearing, Mr.
Brown was granted interim judicial release under section 515 of the Code, subject to certain
conditions as specified by the bail judge. 

Mr. Brown’s release was subject to the following conditions: 

1. The accused will post a no cash bail of $3000 and report to a bail supervisor within two
days of release from the remand centre and thereafter as directed.

2. The accused will remain in the province of Ontario unless consent is granted by his bail
supervisor.

3. The accused will not attend any licensed establishment that serves alcohol.

The accused will not possess or consume alcohol or any non-prescribed controlled
substances during the term of his release, except within the confines of his home.

4. The accused will be subject to a curfew of 10:00 pm.
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5. The accused will present himself at the door of his residence for any bail supervisor or
peace officer who attends to confirm his compliance with his curfew. 

On October 28, 2020, police attended at The Old Jack, a bar in Peterborough, in response to a
report of a fight. Mr. Brown was at The Old Jack and generally matched the description of one of
the suspects. He was asked to provide his identification. As police investigated him, they
observed that he was holding a beer and appeared to be mildly intoxicated. Police reviewed his
bail terms and he was arrested under section 145(5) of the Code for failing to comply with the
condition to not attend licenced establishments and to abstain from alcohol outside his home
under the terms of his release. Upon review of the surveillance video at the scene, the officers
determined that he was not involved in the fight and accordingly he was only charged with the
section 145(5) offence.

In December 2020, after the Crown’s eyewitness recanted their statement, the assault charge
against Mr. Brown was dropped. 

Mr. Brown pleaded not guilty to the charge of failure to comply with the conditions of his
release. He argued that the conditions of his bail, and in particular the prohibition on possession
or consumption of alcohol outside the home: 

● Violated his equality rights under section 15 of the Charter; 
● Violated his right not to be denied reasonable bail without just cause under subsection

11(e) of the Charter; and
● Are not reasonable limits prescribed by law that can be demonstrably justified in a free

and democratic society, per section 1 of the Charter. 

Mr. Brown testified in his defence. He told that court that his relationship with alcohol and
other substances has been problematic since university. Since then, he checked himself into
rehabilitation programs for alcohol addiction on at least five separate occasions. These efforts
have met with some success; however, he has ultimately always relapsed and resumed
drinking. 

The trial judge heard and accepted the expert opinion evidence from Dr. Christine Rock, a
psychiatrist and researcher at the Centre for Addiction and Mental Health in Toronto. Dr. Rock
opined that, based on Mr. Brown’s drinking habits, he meets all of the diagnostic criteria for
Alcohol Use Disorder (AUD) . Dr. Rock opined that Mr. Brown‘s diagnosis is one of severe AUD,
and his behaviour is consistent with a physical dependence upon alcohol.
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On cross-examination, Dr. Rock conceded that the disease theory of alcoholism is dated and not
universally accepted within medical practice. She agreed that alcohol abuse involves choice and
learned behaviours, not total loss of control. However, Dr. Rock maintained that AUD has an
observable neurochemical impact on the brain and should be recognized alongside other
disorders of the brain for the purposes of research and treatment. 

The office of the Attorney General of Canada intervened and provided evidence and
submissions regarding the law of bail at Mr. Brown’s trial. The trial judge accepted the
intervenor’s evidence regarding the purpose, fundamental principles, and scientific data that
inform the law of bail in Canada, including studies linking alcoholism to recidivism.

At trial, the judge found that the impugned condition violated section 11(e) and section 15 of
the Charter and these violations cannot be justified under section 1. The findings of the trial
judge are being appealed before this court.

PART IV: SUBMISSIONS

Issue 1: Do the bail conditions imposed under s. 515(4) of the Criminal Code violate
Mr. Brown’s equality rights as a person with a disability under s. 15(1) of the Charter?

Relevant Law

The text of section 15(1) is as follows:

“15(1)  Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or
physical disability.”

The test for section 15(1) consists of two steps :1

(1) Does the law in question create a distinction based on an enumerated or analogous ground?

(2) Does this distinction create a disadvantage by perpetuating prejudice or stereotyping?

Regarding the first step, the court must first find that a distinction exists. The distinction in
question either has to be explicitly articulated by the text of section 15(1), or analogous to the
grounds articulated. The test for finding an analogous ground is that it must be immutable or

1 R v Kapp, 2008 SCC 41 at paras 40-41, Quebec (Attorney General) v A, 2013 SCC 5 at para 324
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constructively immutable . Phrased differently, it has to be a characteristic that is unchangeable:2

either actually unchangeable, like race, or effectively unchangeable, like religion.

If a distinction on the basis of an enumerated or analogous ground is found in the first step, the
test proceeds to the second step, which asks whether the distinction creates a disadvantage by
perpetuating prejudice or stereotyping . These two factors, prejudice and stereotyping, are not3

exhaustive, but are important indicators for when discrimination exists.

Prejudice is defined as the holding of pejorative attitudes based on strongly held views about
the appropriate capacities or limits of the individuals or groups to which they are a member.
Historical position of disadvantage or demonstrations of existing prejudice are relevant .4

Stereotyping is based on disadvantaging attitudes that attribute characteristics to members of a
group regardless of their actual capacities or circumstances. A law doesn’t need to correspond
perfectly and can rely on informed statistical generalizations .5

Potential Appellant Submissions

The Crown should accept that alcohol use disorder is a “disability” under s. 15(1) of the
Charter.

However, although the Conditions create a distinction based on the accused’s disability, they
do not perpetuate, reinforce, or exacerbate his disadvantage, and therefore, are not
discriminatory. Moreover, the accused has failed to meet his onus of showing that any adverse
impacts were the result of state conduct.

The section 15 test

To establish a violation of s. 15(1), the accused must demonstrate that the state action: (1) on
its face or in its impact, creates a distinction based on an enumerated or analogous ground;
and (2) imposes a burden or denies a benefit in a manner that has the effect of reinforcing,
perpetuating, or exacerbating disadvantage . This test applies to allegations of both direct and6

indirect discrimination .7

The Crown should concede that the Conditions do indeed make a distinction based on the
accused’s alcohol use disorder, which does indeed fall under the enumerated ground of

7 Fraser, supra at para 48; Withler v Canada, 2011 SCC 12 at paras 61–62, 64.

6 Fraser v Canada, 2020 SCC 28 at para 27; Quebec (Attorney General) v. Alliance du personnel professionnel et
technique de la santé  et des services sociaux, 2018 SCC 17 at para 25; Centrale des syndicats du Québec v Quebec
(Attorney General), 2018 SCC 18 at para 22.

5 Law v Canada (Minister of Employment and Immigration), [1999] 1 SCR 497, at para 105-106.

4 Ibid at para 326.

3 Quebec v A para 325.

2 Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 SCR 203 at para 13
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disability However, the Crown can argue that distinction is not discriminatory within the8

meaning of s. 15:

● The Conditions do not impose or deny a benefit that has the effect of reinforcing,
perpetuating, or exacerbating his disadvantage .9

The first step of the s. 15(1) test is met

The Crown should accept that the first step of the s. 15(1) test is met. The trial judge found as
fact that the accused suffers from alcohol use disorder, a disability for the purposes of s. 15(1)
of the Charter. Canadian human rights legislation and jurisprudence establish that alcohol use
disorder is a mental or physical disability . In their impact, the Conditions make a distinction10

based  on the accused’s disability .11

However, the Conditions are not discriminatory

At step 2 of the s. 15(1) test, the accused bears the onus of demonstrating that the Conditions
have a disproportionate impact which perpetuate, reinforce, or exacerbate his disadvantage.
As he cannot do so, his claim under s. 15(1) must fail .12

Under the law, discrimination is not established merely because the accused experiences
disadvantages as a person with a disability . There is no evidence that the Conditions widen13

the gap between the accused, as an alcoholic, and the rest of society .14

Mr. Brown has not demonstrated that the Conditions perpetuate historical or systemic
disadvantages such as economic exclusion, social exclusion, or psychological harms .15

As established in Law, avoiding discrimination and accommodating disability will frequently
require distinctions that account for the actual characteristics of disabled persons . The bail16

judge was correct to tailor the conditions of release to the accused’s actual circumstances,
including his addiction .17

● Full abstention from alcohol would have been virtually impossible for the accused .18

● Instead, Conditions 3 and 4 were responsive to public alcohol consumption being the
common denominator in all the accused’s criminal activity, while being sensitive to his
actual needs as a person with a disability.

● The Conditions were carefully designed to enable the accused to continue his life as

18 R v Denny, 2015 NSPC 49 at paras 14–15.

17 R v Zora, 2020 SCC 14 at para 25.

16 Law, supra at para 69.

15 Fraser, supra at para 76.

14 Fraser, supra at para 177; Quebec (Attorney General) v A, 2013 SCC 5 at para 332.

13 Law v Canada (Minister of Employment and Immigration), [1999] 1 SCR 497 at para 67, 170 DLR (4th) 1.

12 Fraser, supra at paras 50–53.

11 Andrews v Law Society of British Columbia, [1989] 1 SCR 143, at p. 165, 56 DLR (4th) 1

10Canadian Human Rights Act, RSC 1985, c H-6 at s 3(1), 25; Handfield, supra at para 40.

9 Handfield, supra; Fraser, supra at paras 30, 27.

8 Handfield v North Thompson School District, [1995] BCCHRD No 4 at para 40.
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normally as possible, while reducing the risks associated with his drinking.

Any adverse effects experienced by the accused are not a result of state conduct

The Conditions do not perpetuate, reinforce, or exacerbate any social disadvantage the accused
experiences because of his disability (Fraser; Alliance).19

● The true source of the  accused’s complaint lies with his fractured relationship with his
mother and his desire “not to  disappoint her, by bringing alcohol home against her
wishes.”

Not every difference in treatment will result in inequality, and conversely, identical treatment
might produce serious inequality . Only state conduct that widens the gap between a20

“historically disadvantaged group and the rest of society rather than narrowing it…is
discriminatory” .21

The accused’s choice to abstain from drinking while at home is not protected by s. 15(1)

● Any “adverse effects” experienced by the accused do not arise from state conduct.
● His  desire not to disappoint his mother led the accused to attempt a complete

abstention from alcohol,  despite the legitimate risks to his well-being and his previous
failed attempts at going “cold turkey.”

● This was not required by the Conditions – the accused was free to self-medicate while at
home  and, if he so pleased, to seek treatment.

Conditions that accommodate the accused’s disability should not be found discriminatory

The Conditions represent a sincere attempt by the state to accommodate Mr. Brown’s needs
as a person with a bona fide disability.

● Reasonable accommodation accounts for the differences between individuals and will
sometimes require formal distinctions to produce substantive equality .22

● While the Conditions may affect the accused differently than a non-addicted accused,
they accommodate the accused’s disability by allowing him to attend to his addiction
while at home, allowing for a less onerous form of release.

22 Law, supra at para 25; Andrews, supra at paras 164–169.

21 QC v A, supra at para 332; Fraser, supra at paras 177, 34.

20 Andrews, supra at para 164.

19 Fraser, supra at para 81; Alliance, supra at para 25.
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Potential Respondent Submissions

The respondent may discuss the two stages of the test for infringements under s. 15(1). The23

first considers whether the law or government action creates a distinction based on an
enumerated or an analogous  ground, and the second considers whether the conditions
reinforce, perpetuate, or exacerbate Mr. Brown’s disadvantage.

The conditions create a distinction based on the enumerated ground of disability 

A facially neutral action can create a distinction if it results in a disproportionate adverse effect
for claimants in protected groups. Adverse effects discrimination is especially relevant in the
case of disability. The Supreme Court has recognized addiction as a disability in obiter. In24

Boudreault, the Court held that people who “suffer from addictions or  other disabilities” face
difficulties attending court. In Norberg, the appellant was described as  “subject to the25

disability of drug addiction”. Further, in PHS, Canada conceded that addiction is an illness. The26

Court upheld the finding that while addicts retain the ability to make some choices, the central
feature of addiction is impaired control over the use of the substance.   27

Adverse effects discrimination occurs when seemingly neutral laws or decisions create 
distinctions through their disproportionate impacts on groups identified by enumerated or 
analogous grounds. 

The Conditions impose burdens on Mr. Brown that would not be experienced by an accused
without AUD. To adhere to his conditions, Mr. Brown must either risk experiencing severe
withdrawal symptoms, or face unreasonable social and financial costs. The Conditions
criminalize his disability outside the confines of his home and restrict his liberty to live as a
person with an addiction.  

As a person with severe AUD, Mr. Brown is physically dependent on alcohol and could 
experience withdrawal symptoms. Condition 4 severely impairs his ability to go about his life –
to attend work, visit family and friends, or seek in-person treatment  – because he must make
regular visits to his home to manage his disability. These burdens arise because of Mr. Brown’s
disability – an accused without AUD  would face no adverse health consequences if their access
to alcohol was similarly restricted.  

The Conditions are discriminatory because they reinforce, perpetuate, and exacerbate Mr.
Brown’s disadvantage  

The second stage of the s. 15(1) analysis asks whether the distinction has the effect of 
reinforcing, perpetuating, or exacerbating the claimant’s disadvantage, in order to examine the
impact of the harm experienced by the claimant in light of any systemic or historical

27 Canada (Attorney General) v PHS Community Services Society, 2011 SCC 44 at paras 100–101. 

26 Norberg v Wynrib, [1992] 2 SCR 226 at para 20.

25 R v Boudreault, 2018 SCC 58 at para 70.

24 Eldridge v British Columbia (Attorney General), [1997] 3 SCR 624 at para 77

23 Fraser, supra at paras 42-48.
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disadvantages. Social prejudices or stereotypes are not necessary for finding  discrimination but
may assist in illuminating the law’s adverse effects.

Systemic inequalities shape the choices available to individuals in enumerated and analogous
groups, often pushing them in one direction or another. . In Boudreault, the Supreme Court28

found that defendants’ personal circumstances constrain their choice to comply. The
recognition that personal circumstances may restrict freedom of choice should equally apply to
charges for breach of bail conditions.  

Mr. Brown’s choice to abide by the Conditions was constrained by the realities of his  disability.
He could return home every few hours to drink, avoiding withdrawal symptoms, but severely
affecting his ability to go about his life. Or, he could abide by the conditions while going about
his life as normal, risking his health.

Addiction is a disease in which the central feature is impaired control over the use of the
addictive substance.   Compliance comes at unreasonable cost to Mr. Brown not asked29

of able-bodied people. The Conditions restrict Mr. Brown’s ability to attend to his addiction
and the “choice” to breach was beyond his “effective control”.   30

People disabled by addiction experience disadvantage and stereotyping. Their entrance into the
social mainstream has been conditional upon their ability to emulate able-bodied norms. The31

Court of Appeal for Ontario has accepted that addiction is a disability that causes significant
social stigma and prejudice.   32

By imposing terms that cannot reasonably be met, the Conditions reinforce Mr. Brown’s
pre-existing disadvantage, subjecting him to further health consequences, unreasonable social
and financial costs, and criminal sanction.  

The Conditions prohibit Mr. Brown from participating in society. They prohibit his attendance in
social spaces, limit his ability to work, and criminalize his addiction anywhere outside of his
home. The Conditions reinforce the pre-existing disadvantage experienced by Mr. Brown as a
person with a disability and therefore infringe s. 15(1) of the Charter.  

32 Ontario (Disability Support Program) v Tranchemontagne, 2010 ONCA 593 at paras 121, 126.  

31 Eldridge para 56.  

30 Fraser at paras 90, 91.  

29 PHS at para 1.  

28 Fraser at paras 90, 91. 
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Issue 2: Do the bail conditions imposed under s. 515(4) of the Criminal Code violate
Mr. Brown’s right to reasonable bail as set out in s. 11(e) of the Charter?

Relevant Law

The text of section 11(e) is as follows:

“11. Any person charged with an offence has the right:

e. not to be denied reasonable bail without just cause;”

Potential Appellant Submissions

The overall shape of the government’s argument in this section is that as a part of the criminal
justice system, bail conditions have a valid purpose, and the conditions imposed in this
instance reasonably further this purpose:

● Mr. Brown has a history of dangerous and/or violent criminal behaviour associated with
drinking alcohol.

● Limiting his drinking to his home substantially reduces the risk he poses to public safety
and to himself.

● The Conditions imposed upon his release are not onerous or unreasonable; they
account for his unique situation and they correctly strike a balance between the
demands of his addiction and the need to protect the public.

Limiting the freedoms of a person who is accused, but not convicted, of criminal wrongdoing is
very serious. Judges imposing Conditions are required to be dispassionate and to prioritize
setting Conditions that are as non-onerous as possible. To avoid infringing upon s. 11(e), bail
Conditions must be reasonable, necessary, and linked to the grounds for denying bail outlined
in s. 515(10) of the Code: to ensure attendance at court, to ensure public safety, or to maintain
confidence in the administration of justice .33

Public safety

The first step in the s.11(e) analysis is to determine “whether a need for any condition has
been demonstrated,” by considering the risks the accused would pose if released without
conditions .34

● The Crown should point to Mr. Brown’s history of criminal behaviour linked to
consuming alcohol as evidence that Mr. Brown posed a significant threat to public
safety. Drinking alcohol in public is linked to all of his prior criminal behaviour and other
interaction with the police.

34 Zora, supra at paras 91–92; Criminal Code, supra para 2, ss 515(4)(h), 515(10); R v Morales, [1992] 3 SCR 711 at
pp. 736–7, 739, 738, 12 CRR (2d) 31.

33 Zora, supra at paras 83–84.
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Necessity

Section 11(e) analysis asks whether the objective of public safety could have been met by any
other means or bail conditions, apart from actually holding the accused in custody (prison)
while awaiting trial.

● Short of detention, the Conditions were the only way to ensure the protection of the
public. By restricting where the accused can consume alcohol, the Conditions mitigate
this risk while providing a  safe outlet for him to attend to his addiction .35

Reasonableness

The Crown can argue that they were clear, minimally intrusive, and proportionate to the risk
the accused posed to public safety . They were specifically tailored to the accused’s36

circumstances and patterns of behaviour to eliminate most issues of self-control, while
ensuring his ability to comply .37

The Conditions were the least onerous in the circumstances

The accused’s form of release was not more onerous than necessary. By allowing alcohol
consumption at home, the bail judge ensured that compliance was both attainable and
reasonable .38

The bail judge designed the Conditions with full knowledge of the accused’s background,
including his alcohol use disorder.  As the accused’s history of criminal behavior emanates from
his public alcohol consumption, the Conditions were the most reasonable and least onerous
form of release in the circumstances .39

Conditions that allowed public consumption of alcohol would have been more invasive and
invited breach

Here the Crown can argue that more permissive bail conditions would set the accused up to
fail, require more invasive enforcement measures, and not adequately protect the public.

● A condition prohibiting his intoxication in a public place would be nearly impossible for
the accused to self-regulate. It would require that the accused control his intoxication
levels, contrary to his demonstrated capabilities. Enforcement of such a condition

39 R v Atchooay, 2003 BCCA 218 at para 6; R v Coombs, 2004 ABQB 21 at para 8.

38 R v Omeasoo, 2013 ABPC 32 at para 33; Zora, supra at para 92; R v Penunsi, 2019 SCC 39 at para 80.

37 Zora, supra at para 25; Wright v College and Association of Registered Nurses of Alberta (Appeals Committee),

2012 ABCA 267 at paras 65–68.

36 Zora, supra at para 87.

35 Zora, supra at paras 85–87; Antic, supra at para 67.
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would also likely require more frequent check-ins or breathalyzer tests, making the
terms of release  more onerous and invasive .40

● By setting the accused up to fail, such conditions actually create a risk to public safety.
● In contrast, the Conditions were designed to ensure personal and public safety by

removing many of the problems with self-control that Mr. Brown has with respect to
alcohol.

● Permitting alcohol consumption at home was the least impairing way to balance the
need to accommodate Mr. Brown’s disability with the concern for public (and his own)
safety.

Any additional burdens on the accused were created through his own volition

The accused created an additional burden by inviting his mother to live with him after the bail
judge set the terms of release. Although the Conditions allowed him to  drink at home, his
mother forbade it, and Mr. Brown was aware of this at the time he extended the invitation.

Linked to the grounds for detention under s. 515(10)(c) of the Code

Per Zora, bail conditions must address the “specific risk posed by the accused’s release”.
Pursuant to s. 515(3) of the Code, bail judges have to consider prior criminal record and
whether the charged offence is violent. The accused was arrested and  charged with assault
with a weapon and for being in the care or control of a vehicle while  intoxicated, and has a
history of similar offences or police interactions. It would be irresponsible to release the
accused without safeguards protecting the public and their confidence  in the administration of
justice. Moreover the specific conditions imposed directly correspond to each of these
concerns.

Potential Respondent Submissions

Section 11(e) protects accused persons from unreasonable conditions and forms of release. 41

The Supreme Court has unanimously affirmed that conditions of release may only be imposed
where they are necessary to attenuate the risks identified by s. 515(10), and that release on an
undertaking, without conditions, is the default position. The respondent may argue that42

Conditions 3 and 4 are unconstitutional because they are unnecessary to protect the public, 
overly intrusive, and disproportionate to any risk he posed.  

Zora provides five considerations to guide the s. 11(e) analysis: whether there is a 
demonstrated need for conditional release, the necessity and reasonableness of the imposed 

42 R v Zora, 2020 SCC 14 at paras 1, 21, 87.  

41 R v Antic, 2017 SCC 27 at paras 21, 67(c).

40 R v Forrest, 1992 CarswellBC 936 at para 14, [1992] BCWLD 811 (CA).

14



conditions, whether they are sufficiently linked to grounds for detention under 515(10)(c), and 
their cumulative effect.43

Bail conditions must attenuate risks that would otherwise prevent release, and are only
necessary to address the specific risks outlined in s. 515(10) of the Code: failure to attend in
court; harm to public protection and safety; or maintenance of confidence in the administration
of justice. 

Conditions 3 and 4 place impractical restrictions on Mr. Brown’s liberty and ability to manage his
addiction, effectively inviting breach. As a result, the Conditions do not mitigate any risk to the
public, becoming nothing more than a personal source of criminal liability. Where compliance is
unrealistic, public protection remains illusory.44

Conditions must be specifically tailored to the individual circumstances of the accused. Terms45

of release must be minimally intrusive and proportionate to any risk posed by Mr. Brown, and
conditions that do not meet this standard are unreasonable. Assessments of reasonableness
should contemplate that failures to comply become separate crimes against the administration
of justice, potentially resulting in the loss of liberty.46

The conditions further expose Mr. Brown to serious health consequences resulting from his
addiction to alcohol. He cannot leave his house for prolonged periods of time, interfering with
his employment prospects and daily life. The Conditions are not tailored to the realities of his
addiction, presenting an unreasonable limit on his freedom. These restrictions
are disproportionate to the risk posed by Mr. Brown, and are therefore unreasonable.  

The cumulative effect of Mr. Brown’s conditions is severe. The Conditions force Mr. Brown to
schedule his life around his alcohol consumption so he does not suffer withdrawal symptoms
while away from home. The conditions are not the least onerous required in the
circumstances.  

Issue 3: If the answer to either of the above questions is “yes”, can such infringement
be demonstrably justified in a free and democratic society?

Relevant Law

The text of section 1 of the Charter is as follows:

“1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in
it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a
free and democratic society.”

46 Antic at para 30.

45 Zora at paras 1, 87-94, 25, 73-76, 82.  

44 R v Omeasoo, 2013 ABPC 328 at para 39.

43 Zora, at paras 87–90.  
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Potential Appellant Submissions

The Crown should be prepared to argue that if an infringement is found in respect of either of
the previous issues, that infringement is justified under s. 1 of the Charter.

A limitation of a Charter right is demonstrably justified where it is established on a balance of
probabilities that the objective is pressing and substantial and the means chosen to pursue its
objective are proportionate. Proportionality requires:

(a) a rational connection between the infringing law or government action and its
objective;

(b) that the law or action is minimally  impairing of the right; and

(c) an overall balance between the salutary and deleterious effects of the Charter
infringement .47

Public safety and protection are pressing and substantial objectives

The accused’s bail conditions were set as an alternative to pre-trial detention as outlined in s.
515(10) of the Code.

The purposes of denying bail or imposing conditions are both  clear and constitutionally valid,
as the objectives of s. 515(10) are necessary for promoting a  functional bail system . The48

accused’s criminal history demonstrates  a propensity for committing violent crimes when he
consumes alcohol in public. The Conditions protect the public by reducing the risk the accused
will reoffend.

The Conditions are proportionate

i. The Conditions are rationally connected to their public protection objective

A rational connection can be established through evidence or logic and common sense . This49

is not a high threshold – it simply requires a “reasonable prospect” that the  statutory goal will
be furthered to some extent by limiting the Charter right .50

The Conditions are rationally connected to the objective of public safety. The accused  has a
history of criminal activity tied to his alcohol consumption, including three previous
convictions involving public intoxication. Restricting his ability to consume and possess alcohol
in public are a  rational means of reducing the risk of recidivism and public harm.

ii. The Conditions are minimally impairing as they fall within a range of reasonable
alternatives
If the Conditions were not the absolute least onerous in the  circumstances, they are still
justified under s. 1. Minimal impairment asks whether  another means with less detrimental

50 R v Michaud, 2015 ONCA 585 at para 117; Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para 48.

49 RJR, supra at para 85; Lucas, supra at para 53.

48 Morales, supra at para 46; Antic, supra at para 3; R v St-Cloud, 2015 SCC 27 at paras 5, 7. [St-Cloud].

47 R v Oakes, [1986] 1 SCR 103, 26 LR (4th) 200.
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effects would achieve the legislated objectives to the same  degree. Minimal impairment
simply requires that the intrusion falls within a “range of  reasonable alternatives” . Decision51

makers can employ a more restrictive measure when it furthers the statutory goal in a manner
that a less impairing one could not .52

● The Conditions are the  least onerous means of ensuring that the accused did not
commit more violent offences while  intoxicated, while accommodating his disability

● The Conditions do not deny the accused, as a person with a disability, opportunities for
social interaction

● The Conditions cause no significant negative impacts on the accused’s liberty or health:
he is free to pursue meaningful relationships, employment, seek treatment, and
otherwise live normally while limiting his drinking to his home.

● As the accused has a history of violent offences and alcohol problems are the strongest
predictor of recidivism, there were no less impairing means of achieving the goal of
public safety. Similar to Reid, allowing the accused to drink outside his home would
doom him to fail, contrary  to the public safety goal .53

iii. Bail judges’ determinations of minimal impairment are owed deference

Deference is afforded to bail judges in the bail review process and should equally apply to
Charter challenges of bail decisions . As found by the Alberta Court of Queen’s Bench, bail54

judges are highly experienced in their area of law and can “appropriately assess the various
considerations required” .55

This justification for deference is equally applicable to Charter challenges.

● Bail judges are experienced in weighing Charter issues and are in the best position to
make decisions based on  the facts before them.

● Deference to bail judges is also justified by the realities of the bail system. The
expedited nature of bail hearings ensures that individuals are not detained pre-trial for
longer than necessary, thus protecting their liberty rights while presumed innocent .56

Moreover, the accused’s right to be tried within a reasonable time, in accordance with
Jordan, necessitates an expedient bail  process .57

iv. Final balancing: The benefits of the Conditions outweigh the deleterious effects

57 R v Jordan, 2016 SCC 27.

56 Zora, supra at para 78.

55 Pemberton, ibid.

54 R v Pemberton, 2009 ABQB 107 at paras 28–31; R v Benson, 2013 ABQB 75 para 16 [Benson]; R v Hall, 2012 ABQB
362 at paras 30–31.

53 R v Reid, 2012 NLTD(G) 10 (SC) at paras 34–36, [2012] NJ No 176.

52 Hutterian, supra at paras 54, 53; R v Keegstra, [1990] 3 SCR 697 at para 135, 61 CCC (3d) 1; R v Edwards Books
and Art Ltd., [1986] 2 SCR 713, 35 DLR (4th) 1.

51 RJR, supra at para 160.
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The Conditions are tailored to accommodate the accused’s disability, have minimal deleterious
effects, and evoke no disrespect to the accused’s human dignity (Oakes). Weighed  against the
public’s interest in safety and maintaining a functioning bail system, the Conditions are
proportionate. The Conditions provide significant public safety benefits and maintain faith in
the criminal justice system, which outweighs any inconvenience experienced by the accused .58

Potential Respondent Submissions

The respondent will argue that the infringements of Mr. Brown’s rights to equality and
reasonable bail cannot be saved by s. 1 of the Charter. They will likely concede that public safety
is important to a free and democratic society, but argue that Mr. Brown’s inability to comply
with the conditions frustrates the connection to this goal, and that the negative effects of the
Conditions are significantly greater than the benefits to public safety.  

Under the Oakes test, rights impairing measures must be prescribed by law, targeting a
pressing and substantial objective. These measures must be (1) rationally connected to the
objective; (2) minimally impairing of the rights at issue; and (3) have proportionate salutary and
deleterious effects. Throughout the analysis, the burden lies on the Crown to show that the 
infringements of Mr. Brown’s Charter rights are justifiable in a “free and democratic society”.  59

A. The Conditions target a pressing and substantial objective  

The Conditions must target a pressing and substantial objective to justify the infringement  of
Mr. Brown’s rights to equality and reasonable bail. The respondent will likely concede that 60

protecting public safety is a pressing and substantial objective.

B. The Conditions fail the proportionality analysis  

The Conditions are not rationally connected to protecting public safety. If the measure “has no
impact in the quest to achieve [the] objective, or in fact works in opposition to these objectives”
the law is  “arbitrary, unfair or based on irrational considerations” and the measure cannot be
demonstrably  justified”.   61

There is no causal connection between prohibiting Mr. Brown’s public possession, purchase, or
consumption of alcohol and protecting the public. The relevance of the studies cited by the
Attorney General relating alcoholism to recidivism is unclear. Alcohol Use Disorder, the severe
disability that Mr. Brown is diagnosed  with, is characterized by physical dependence and
neurochemical changes to the brain. “Problem drinking” is four times as common as physical
dependence on alcohol, indicating that the studies did not directly analyze Alcohol Use Disorder
and recidivism. These studies do not provide an accurate prediction of Mr. Brown’s
behaviour. Courts must tailor bail conditions to the individual accused. Broad social science

61 R v Keegstra, [1990] 3 SCR 697 at para 104

60 Oakes at para 73.

59 R v Oakes, [1986] 1 SCR 103 at paras 65-76, 82, 67.  

58 Oakes, supra at para 67
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evidence with no clear relationship to the accused should not be wielded to justify onerous bail
conditions. Mr. Brown’s specific disability cannot be compared to  undefined “alcohol problems”
or “substance abuse issues”.

Compliance with the Conditions is unrealistic because of the prohibition of possession of
alcohol. At some point, Mr. Brown must possess alcohol in public to consume legally within his
home, or suffer health issues arising from withdrawal. In this way the Conditions are not
rationally connected to public protection. 

Barring consumption or possession of alcohol in public does not prohibit Mr. Brown  from
consuming alcohol at home and later entering public while intoxicated. It cannot be concluded
that the Conditions protect the public from Mr. Brown’s intoxication because they do not
prohibit Mr. Brown from being intoxicated in public.  

The Conditions imposed on Mr. Brown have no rational connection to the actual risk posed to
the public. The Conditions only served as a barrier to Mr. Brown’s enjoyment of equality and
reasonable bail. Nor were they connected to public safety.  With “no impact” on the objective
sought, the Conditions are “arbitrary, unfair [and] based on  illogical considerations”.62

The Conditions are not minimally impairing. The focus at the minimal impairment stage “is
whether Parliament could reasonably have chosen an alternative means which would have
achieved the identified objective as effectively”. The measure cannot be justified if a less63

intrusive measure was available and the government fails to explain why that measure was not
chosen. In this case, less impairing conditions were readily available. In Joy, the British Columbia
Court of  Appeal imposed a condition that the accused “shall not enter any liquor store, beer
and wine store, bar, pub, lounge or any other business premise from which minors are excluded
by the terms of  their liquor license.” If subject to this type of condition, Mr. Brown would be
allowed to attend establishments where the primary commodity sold is food, for example
restaurants and grocery stores, as well as participate in social activities.64

The deleterious effects of the Conditions outweigh any speculative benefits to the public. The
court must weigh the actual benefits of the Conditions against the restriction on the individual,
The restriction’s benefits must outweigh the deleterious effects as measured against the values
underlying the Charter.   65

The Conditions arbitrarily criminalize behaviour that would otherwise be lawful except for Mr.
Brown’s disability. The Conditions contribute to the “cycle of incarceration, especially among the

65 R v KRJ, 2016 SCC 31 at paras 77-79, 91; Dagenais v Canadian Broadcasting Corp, [1994] 3 SCR 835 at paras 78,
82.

64 R v Joy, 2011 BCCA 189 at para 14.

63 R v Chaulk, [1990] 3 SCR 1303 at para 74, [1991]

62 Keegstra at para 104. 
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most vulnerable in our population”. Because of Mr. Brown’s inability to abide by conditions as66

a result of his disability, he is likely to reenter the cycle of incarceration.   

Any public protection afforded by the Conditions cannot be measured, only speculated on,
while compliance is nearly impossible. The Conditions infringe on the accused’s liberty while
providing no actual benefit to public safety, the bail system, or the administration of justice.  

The government has not discharged its burden of showing that these infringements on Mr.
Brown’s right to equality and reasonable bail can be justified in a free and democratic society.  

66 Zora, supra at paras 25, 5, 79. 
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