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PART I:
INTRODUCTION

1. This case is about the breach of a citizen’s rights as provided by the Canadian
Charter of Rights and Freedoms, by a second party who may be deemed a
government agent. The Respondent suggests that the evidence used in the
prosecution of Mr. Graham should continue to be deemed admissible on the
grounds that the rights of the accused were not breached during the search and
detention by Mr. Wood such that the found evidence must be excluded pursuant to
section 24(2) of the Charter. We the Appellant submit that the evidence be deemed
inadmissible, as the actions of Mr. Wood, subject to the Charter under s. 32 did in
fact breach Mr. Graham’s Charter rights provided in sections 8 and 9 such that the

evidence, if used in the court of law, would bring the administration of justice into

disrepute.
PART II:
SUMMARY OF THE FACTS
2. Raymond Wood attended a seminar on “protecting your children from

online predators” led by Ballyfield Police Department (BPD) Detective Marina Chu.

3. During the presentation, Wood developed an idea for a television show.

He described his plan to Detective Chu. Wood would pose as a minor in an online
chat room, initiating sexually-explicit conversations with adults and would suggest
that the predators meet in person. Wood planned to video tape the confrontations

with the suspected predator, which he hoped would create great television drama.
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4. Detective Chu told Wood that to ensure that the facilitated contact would
constitute a sexual offence, he should pose as a 12- or 13-year-old and seek out
online predators who were over the age of majority. Detective Chu then gave Wood
her e-mail address and offered further help. Later, she further advised Wood that to
generate the most persuasive evidence, he should confront the predators with the
chat logs during the interview and have them confess on camera that they intended
to have sex with a minor. She suggested that the predators might bring items with
them which would be solid evidence of their intention to have sex. Wood promised

to hand over any evidence that he obtained to the BPD.

5. Wood set up a chat-room account with the screen name “lonelygirl13” and
hired Simone Grande, a youthful-looking 19-year-old actress to pose as the account
holder. The account described “lonelygirl13” as 13-year-old girl who was interested

in making new friends and meeting someone special.

6. On September 3, 2013, Grande sent a private message to the accused,
Walter Graham. Graham was 51 but used the screen name “older_man_31".
Grande told him that she was attracted to older men but, was embarrassed by her
lack of experience. Graham replied that he was 31, and would be happy to be her
boyfriend. Grande eventually invited Graham to meet with her, telling him that she
wanted him to be her first. Although he was reluctant, Grande told him that she
would find another boyfriend and that he would not refuse to have sex if he truly

loved her, and Graham agreed to meet.

7. Grande gave Graham the address of a house that Wood had rented for
the purpose of filming the show. Graham indicated in graphic detail the sexual acts

that he intended to perform and mentioned that he would bring a video camera.
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8. On September 29, 2013, Graham arrived at the rented house, where he
was confronted by Wood. Graham asked if he was going to go to jail, and Wood

closed the door to the room, locked it, and replied, “Let’s have a little talk first.”

9. Wood confronted Graham with the chat logs and asked him whether he
had come to the house intending to have sex with a 13-year-old girl. Graham
refused to acknowledge any such intention and Wood read back to him the chat

logs where he had expressed to Grande his intent to perform sexual acts on her.

10. Wood then asked whether Graham had brought condoms and a video
camera with him. Graham refused to answer, saying, “| don’t have to talk to you.”
Wood then asked whether Graham was aware that it was a crime for an adult to
have sex with a 13-year-old, or to talk with one on the internet for that purpose.
Graham did not answer the question but asked, “Are you going to book me now?”
Wood replied with “Let’s have a look inside your bag first,” and held out his hand.
Graham, believing that Wood was a police officer, handed over his backpack, inside

of which Wood found condoms, lubricant, and a DVD.

11. Wood asked Graham one more time whether he had come to the house
intending to have sex with a 13-year-old. Graham begged to be let off with a
warning and Wood told him that he was free to go. Graham ran out leaving the back

pack behind.

12. The pilot episode failed. On October 25, 2013 Wood visited Detective Chu
at BPD. He brought the chat logs, a copy of the pilot, and Graham’s abandoned
backpack, with all its contents to Detective Chu. On the basis of Wood'’s account,
including his description of the backpack’s contents, Detective Chu sought and

obtained a warrant to search Graham’s backpack.
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13. After watching the pilot for the show, she became concerned that Wood’s
method of interrogating Graham would be subject to Charter scrutiny and decided
that she could not submit the video as evidence. After reading the chat logs
between Graham and Grande, it also became obvious that Grande had initiated the
sexual discussion and that the Crown would never succeed in obtaining a
conviction for luring, as Grande’s aggressive seduction tactics clearly constituted

entrapment.

14. However, the DVD in Graham’s backpack contained child pornography
and on its basis, the BPD obtained a warrant to search Graham’s home. They
found DVDs containing thousands of hours of footage of child pornography, a
studio in which Graham had produced some of the material himself, and accounting
records indicating Graham’s involvement in the purchase and sale of child

pornography.

15. Graham was charged with making child pornography, distribution of child
pornography, possession of child pornography and accessing child pornography,
contrary to sections 162.1(2),(3),(4), and (5) of the Criminal Code.

16. At trial, Graham was convicted on all counts. Justice Wright concluded
that Wood was an agent of the state in his detention and search of Graham as
Detective Chu’s conduct in dealing with Wood amounted to silent approval. Justice
Wright found that Wood’s interrogation met the test for detention as set outin R. v.
Grant, it was not arbitrary, and therefore did not violate s. 9 of Graham’s Charter
rights. Furthermore, Justice Wright found that Wood only detained him after
acquiring reasonable grounds to believe that Graham was in possession of child
pornography. Additionally, Justice Wright found that although there was a violation
of s. 10(b) “to retain and instruct counsel without delay and to be informed of that
right” the seizure of the DVD was reasonable, so therefore the violation of

Graham’s 10(b) right to counsel had no impact on the evidence against him.
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Furthermore, Justice Wright found that Graham had a reasonable expectation of
privacy in his backpack and that as a result, Wood’s seizure of the DVD constituted
a search under s. 8 of the Charter. Justice Wright found that the search met the
criteria laid out in R. v. Collins and thus did not violate Graham’s s. 8 Charter rights.
Furthermore, Justice Wright found there was no meaningful breach of Graham’s
Charter rights, therefore the consideration as to whether the evidence should be
excluded under section 24(2) was disregarded. Having admitted the evidence of
child pornography in Graham’s backpack and the further child pornography in his
home along with the filming studio and sales records, Justice Wright found Graham

guilty on all counts.

PART Ill
GROUNDS OF APPEAL

ISSUE ONE: SHOULD THE CHARTER APPLY TO MR. WOOD’S DETENTION AND SEARCH OF MR.
GRAHAM?

17. Section 32(1) of the Canadian Charter of Rights and Freedoms provides:

32.(1) This Charter applies

(a) to the Parliament and government of Canada in respect of all matters

within the authority of Parliament including all matters relating to the Yukon
Territory and Northwest Territories; and

(b) to the legislature and government of each province in respect of all

matters within the authority of the legislature of each province.

The appellant agrees with the trial judge’s decision that Raymond Wood'’s
interactions with Walter Graham must be subject to the Canadian Charter of Rights
and Freedoms.

The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11

18. To determine whether the Charter should apply to Wood’s actions in this
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case, it must be proven that the matter is within the authority of Parliament or the
legislature of Ontario, and that Wood was acting on behalf of parliament in this

regard.

Is the matter within the authority of parliament?

19. Graham was charged with four indictable offences, those being the
following:

a) making child pornography [s.163.1(2)]

b) distribution of child pornography [s.163.1(3)]

c) possession of child pornography [s.163.1(4)]

d) accessing child pornography [s.163.1(5)]

The requirements and punishments for these crimes are prescribed by the Criminal

Code of Canada, a federal statute, and therefore under the authority of Parliament.

20. It was decided in RWDSU v. Dolphin Delivery Ltd. that
s. 32 of the Charter specifies the actors to whom the Charter will
apply. They are the legislative, executive and administrative
branches of government. It will apply to those branches of
government whether or not their action is invoked in public or
private litigation.
therefore making the Charter applicable to actions of Parliament.

RWDSU v. Dolphin Delivery Ltd., [1986] 2 SCR 573, 1986 CanLIl 5 (SCC)

21. The Criminal Code of Canada provides

468. Every superior court of criminal jurisdiction has jurisdiction to try any
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indictable offence.
Given that this extends to provincial superior courts, such as the Ontario Superior
Court of Justice responsible for Graham’s prosecution, Graham’s prosecution is
within the authority of Ontario’s legislature, and must be subject to the Charter.

Criminal Code, RSC 1985, c C-46, s. 468

22. If the charter should apply to his actions, Wood must be considered to be
either a government actor, or carrying out a government act. As set out in RWDSU
v. Dolphin Delivery Ltd., the charter applies to two main categories. The first is
“‘governmental actors,” including entities controlled by the government and those
that exercise governmental functions. The second is “governmental acts” including

entities implementing government programs and those exercising statutory powers

RWDSU v. Dolphin Delivery Ltd., [1986] 2 SCR 573, 1986 CanLIl 5 (SCC)

Was Wood controlled by the government or exercising a governmental

function?

23. Given that the government is responsible for pursuing and investigating
suspected criminals, if Wood was acting on behalf of the government, as an agent
of the state, he can be considered to have been exercising a governmental

function.
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24, As laid out in R. v. Broyles, the test for determining whether an informer
acted as an agent of the state requires the answering of the question,

Would the exchange between the accused and the informer

have taken place, in the form and manner in which it did take

place, but for the intervention of the state or its agents?

R. v. Broyles, [1991] 3 SCR 595, 1991 CanLIl 15 (SCC)

25. Prior to attending the seminar offered by Detective Chu, who inarguably is
a representative of the state, Wood did not plan on seeking out sexual predators for
the purpose of gathering evidence to ensure a conviction. Being an ordinary man
and amateur film-maker, it is very unlikely that Wood would have sought to capture
sexual predators if not for Chu’s intervention.

Reasons for Decision

26. The extent to which Detective Chu counselled Wood entails much more
than mere “education” of the public, and rather constitutes state intervention. As
stated in R. v. Graham, Chu specifically advised Wood to pose as a 12 or 13 year
old “to ensure that the facilitated contact would constitute a sexual offence”. She
also advised him to “confront the predators” with chat logs and “have them confess
on camera that they intended to have sex with a minor”. Chu advised Wood of how
best to pursue Graham so as to ensure a conviction of an indictable offence, clearly
a government function.

Reasons for Decision para. 8, 10
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27. Detective Chu went well out of her way to advise Wood of how he should
conduct the procedure, and maintained communication with him for the duration of
his preparation for the operation, such that she was fully aware of his intention to
carry out his plan. By encouraging and aiding Graham with legal advice rather than
objecting, Detective Chu essentially acceded to his operation. In light of how
stringently Wood followed her instructions, he almost certainly would not have gone
through with the plan if she had advised him otherwise.

Reasons for Decision

28. Thus, the exchange between Graham and Wood would not have taken
place if not for the intervention of Detective Chu, consequently making Wood an

agent of the state, and his actions subject to the Charter.

29. If not for Wood, the procedure would have been carried out by a person of
legal authority in a very similar manner, as attested to by Chu’s lack of opposition to
Wood’s plan. It would be unjust for a government to escape scrutiny under the
Charter by delegating their operations to private citizens rather than carrying them
out themselves. As set out in Eldridge v. British Columbia,

Governments, just as they are not permitted to escape Charter

scrutiny by entering into commercial contracts or other “private”

arrangements, should not be allowed to evade their

constitutional responsibilities by delegating the implementation
of their policies and programs to private entities.
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Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624,1997 CanLlI|
327 (SCC)
30. This argument for considering Wood to be exercising a governmental

function is strengthened further by the decision in R. v. Collins that
If one who has no power to control or influence the course of the
proceedings by words or conduct, induces an accused to
believe that he has such power, he may be held to be an agent
of the prosecuting authority.

R. v. Collins, 1975 CanLlIl 275 (AB QB)

31. Wood has no greater official legal authority or control over the
proceedings of Graham’s case than any other private citizen. Despite this, it would
appear in R. v. Graham that Wood purposefully presented himself to Graham in
such a way that would imply such authority. When he entered the room in which
Graham was seated, “dressed in a dark suit,” Graham immediately asked, “Am |
going to jail?” Clearly, Wood’s appearance and attire were effective in convincing
the accused that Wood had authority and control over him.

Reasons for Decision, para. 15, 16

32. After being asked by Graham if he is “going to jail,” Wood replied, “let’s
have a little talk first.” The qualifier “first” implies that Wood would eventually be
sending Graham to jail, and would lead Graham to believe that Wood had the
authority to escort him directly to prison, and to exercise legal authority in the

proceedings of his case.
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Reasons for Decision, para. 16
33. It was evident that throughout the exchange, Graham believed that Wood

had significant legal authority, as even towards the end of the exchange, Graham
continued to believe that Wood would take him to jail, asking, “are you going to
book me now?”

Reasons for Decision, para. 17

34. In failing to correct Graham’s presumption of his authority, Wood
essentially encouraged Graham'’s belief. Through his misleading words and
conduct, Wood induced Graham to believe that he had some power to control or

influence the course of proceedings, when in fact he had none.

35. Therefore, as set out in R. v. Collins, Wood may be held to be an agent of
the prosecuting authority, which is to say, in this case, the government. Therefore,
the Charter must apply to his interaction with Graham.

R. v. Collins, 1975 CanLlIl 275 (AB QB)

Was Wood acting in furtherance of a government program or exercising

statutory powers?

36. In addition to his prudent adherence to Chu’s instructions, Wood’s explicit
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promise “to hand over any evidence that he obtained to the BPD” demonstrates that

he was in full compliance with the police in his investigation and pursuit of Graham.
In asking Chu for advice on how to collect evidence to best “ensure a conviction,”
Wood demonstrated his intent to take actions that would result in Graham'’s
prosecution. Thus, Wood acted purposefully in furtherance of a government
program.

Reasons for Decision, para. 10

37. Alternatively, even if he is not found to have been acting in furtherance of
a government program, Wood exercised statutory powers allowed him under the
Criminal Code in his detention and search of Graham. This means that the
government is still ultimately responsible. The Criminal Code provides,

494 (1) Any one may arrest without warrant

(a) a person whom he finds committing an indictable offence; or

(b) a person who, on reasonable grounds, he believes

(i) has committed a criminal offence, and
(ii) is escaping from and freshly pursued by persons who have
lawful authority to arrest that person.

Criminal Code, RSC 1985, ¢ C-46, s. 494(1)

40. It would seem that provision 494.(1)(a) is satisfied in Wood’s case given
that Wood witnessed Graham committing the indictable offence of child luring in his
online conversations with Simone Grande. With regard to child luring, the Criminal

Code provides
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41.

stated that the user was 13 years old. In the absence of any evidence to the

172.1(1) Every person commits an offence who, by means of a
computer system within the meaning of subsection 342.1(2),
communicates with

(a) a person who is, or who the accused believes is,
under the age of eighteen years, for the purpose of
facilitating the commission of an offence under
subsection 153(1), section 155 or 163.1, subsection
212(1) or (4) or section 271, 272 or 273 with respect to
that person;

(b) a person who is, or who the accused believes is,
under the age of 16 years, for the purpose of facilitating
the commission of an offence under section 151 or 152,
subsection 160(3) or 173(2) or section 280 with respect
to that person

14

Criminal Code, RSC 1985, ¢ C-46, s. 172.1(1)

In the fake online profile of Grande, under the username “lonelygirl13,” it

contrary, it can be assumed that this is the age that Graham believed Grande to be.

42.
Wood saw the exchange in which Graham “described in graphic detail all of the

sexual acts that he intended to perform on Grande” after being told by Grande

Reasons for Decision, para. 9

In bearing witness to the conversations between Graham and Grande,

where she was staying while her parents were out of town. Graham also stated that

he would be bringing a video camera. This exchange enabled Graham to access
Grande, whom he believed to be underage, and showed his intent to commit an

indictable offence under sections 151 (sexual interference) and 163.1 (child

pornography).
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Criminal Code, RSC 1985, c C-46, s. 151, 163.1
Reasons for Decision, para. 13
43. Given that Wood found Graham to be committing the indictable offence of

child luring, the Criminal Code allowed him the power to execute a citizen’s arrest,
which he carried out at the soonest possible time.

Criminal Code, RSC 1985, c C-46, s. 494

44, It is true that Wood failed to deliver Graham to a peace officer
immediately. However, Wood’s bearing witness to Graham’s commission of child
luring, along with his detainment of Graham consistent with arrest procedure,
demand that Wood’s actions be considered to have been carried out under the

powers afforded by the legislation for a citizen’s arrest.

45. In R. v. Lerke it was set out that “when one citizen arrests another, the
arrest is the exercise of a governmental function to which the Canadian Charter of
Rights and Freedoms applies.” Given this, it must be maintained that Wood was
executing the statutory powers afforded him by section 494.(1) of the Criminal
Code, and therefore his actions must be subject to the Charter.

R. v. Lerke, 1986 ABCA 15 (CanLlIl)

Conclusion



Graham v Her Majesty the Queen
Appellant’s Factum
16

46. Acting under the silent approval of Detective Chu, Wood carried out the
government function of investigating Graham for known offences and reasonably
suspected offences. Wood can also be considered to have been operating under
the citizen’s arrest provisions of the Criminal Code, and therefore executing
statutory powers afforded to him by the government. In either case, it is the
government that is ultimately responsible for Wood’s conduct with Graham. Thus,
given that the Charter applies to actions under the authority of the government, and
to ensure that the government cannot evade responsibility for government functions
that are merely executed by third parties, the Charter must apply to Graham’s

actions on behalf of the government.

ISSUE TWO: IF SO, DID MR. WOOD’S DETENTION OF MR. GRAHAM CONTRAVENE SECTION 9 OF THE

CHARTER?

47. Section 9 of the Canadian Charter of Rights and Freedoms provides that
everyone has the right not to be arbitrarily detained or imprisoned.”

The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982
The appellant respectfully disagrees with the trial judge’s decision that the detention
in question was not arbitrary and thus did not violate Graham’s Section 9 Charter

rights.
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48. In R. v. Grant, it was set out that
Detention, under section 9 and 10 of the Charter, refers
to a suspension of the individual’s liberty interest by a
significant physical or psychological restraint.

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353

49. Wood’s manipulation of Graham throughout the entirety of the
proceedings was further demonstrated through his blatant psychological
detainment, during which he conducted the interrogation, and eventual search and

seizure.

How was the arbitrary detainment of Mr. Graham unlawful?

50. As proven under Issue One, Wood can be seen as an agent of the state.
Therefore, it is incumbent that upon detaining Graham in such a fashion, Wood

must follow a set of procedural laws in order to create a fair and lawful setting.
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51. As a state agent, upon detaining a suspect, Wood must first identify
himself in order to make his level of authority - whatever it may be - clear to the

suspect. Wood failed to do so on a number of occasions.

52. Immediately after Wood entered the room, Graham fearfully asked “am |
going to jail?”, displaying a clear level of uneasiness, rooting from his instant belief
that he was speaking to a figure of authority. Wood, choosing his words carefully,
replied with “let’s have a little talk first”, rather than simply identifying himself. After
just this short interaction, Graham was already the victim of unlawful psychological
detainment.

Reasons for Decision, para. 16

53. Wood proceeded to lock the door, adding to Graham’s suspicions that
Wood is a figure of authority and that he must comply with each of his instructions,
later resulting in the search and seizure of his backpack. R. v. Peterson states that
“psychological detention is established either where the individual has a legal
obligation to comply with the restrictive request or demand, or a reasonable person
would conclude by reason of the state conduct that he or she had no choice but to
comply”. This is inarguably relevant to this case, and further proves that Graham
was a clear victim of arbitrary psychological detention.

R. v. Peterson (D.C.), 2013 MBCA 104 (CanLll)
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54, As previously mentioned under Issue One, in order for a lawful citizen’s
arrest to occur, a crime must be taking place or have taken place. Simone Grande,
the “youthful-looking 19-year-old actress” was a legal adult; therefore, bringing
materials, such as a video camera, in order to produce pornography - or bringing
condoms and lubricant in order to engage in various sexual acts with Grande -
would not be a crime, as she is not a minor.

Reasons for Decision, para. 9

55. As no crime had taken place and no crime was to take place, to detain
Graham in any way should be seen as a clear violation of section 9 of the Canadian

Charter of Rights and Freedoms.

56. It was decided upon in R. v. Ladouceur that “detention without reasonable
grounds is a total negation of the freedom from arbitrary detention guaranteed by
section 9 of the Canadian Charter of Rights and Freedoms.”

R. v. Ladouceur, [1990 1 SCR 1257, 1990 CanLlIl 108 (SCC)

57. Therefore, Wood’s arbitrary detainment of Graham should be seen as

unlawful and unjust, demonstrating Wood’s ignorance of Graham’s basic rights and

freedoms as a Canadian citizen.

How did Mr. Wood deny Mr. Graham the right to not be arbitrarily detained
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through the use of psychological detention?

58. Wood manipulated Graham multiple times throughout the entirety of the
proceedings, starting with the arguable use of entrapment and ending with the

psychological detainment in question.

59. The official case describes Wood as a former personal trainer and
nightclub bouncer, with “a broad build and a strong air of authority”. This description
coupled with his command for attention and firm dark suit, makes it clear that, as
described previously, he detained Graham with the intent to purposefully mislead
and intimidate him using unlawful maneuvers.

Reasons for Decision, para. 15

60. This factor of intimidation accomplished a great deal in terms of
manipulating and psychologically detaining Graham. The fear that Wood instilled in
him gave Graham the sense that there was no way to escape - whether he was
“being booked” or not, he was officially arbitrarily detained.

Reasons for Decision, para. 17

61. Although Wood made a point of locking the door at the beginning of this

detention, this seems to be less of an act of physical detainment, and more of one
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of psychological detainment. In fact, at no point was Graham actually physically
detained - it was always a psychological matter, almost completely due to the fact

that Wood was still posing as a higher figure of authority than he was.

62. To further strengthen the argument that psychological detainment is
morally and legally wrong, R. v. Peterson states that

Psychological detention requires a demand by the police, where

the accused acquiesces or submits to that demand and

reasonably believes that the choice to do otherwise does not
exist.

R. v. Peterson (D.C.), 2013 MBCA 104 (CanLlI)

63. The only scenario in which any law enforcement official or agency should
use psychological detainment is when that is the only choice remaining. Therefore,
it must not be used as a manipulation tactic or as a way to intimidate an individual

into admittance.

64. Additionally, R. v. Hufsky states that, with regard to state agents’
judgement in cases of detention, “a discretion is arbitrary if there are no criteria,
express or implied, which govern its exercise.” Therefore, if Wood as a state agent
had used discretion based on specific, determinable factors to execute this
detainment, it would be legally valid. However, under the circumstances, it was
unlawful to do so, deeming it an arbitrary detention.

R. v. Hufsky, [1988] 1 S.C.R 621
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Conclusion
65. Wood’s multiple intentional acts of manipulation of Graham and
negligence towards the law infringed upon a number of Graham’s Charter rights

that he is guaranteed as a Canadian citizen.

66. Wood’s intimidation tactics and general irresponsibility as a state agent
are clear indicators that Graham’s case was handled incorrectly. His right to not be
arbitrarily detained or imprisoned was denied, and thus, his rights were violated.
Therefore, it is respectfully requested that the appeal be granted, and that the

evidence resultant of this unlawful detainment be deemed inadmissible.

ISSUE THREE: DID MR. WOOD’S SEARCH OF MR. GRAHAM’S BACKPACK CONTRAVENE SECTION 8
OF THE CHARTER?

67. In the case of R. v. Graham Mr. Wood’s search of Mr. Graham’s backpack
was an unreasonable search and therefore violated Mr. Graham’s rights in section

8 of the Charter.

68. Section 8 of the Charter states that

Everyone has the right to be secure against unreasonable search or seizure.

This sections protects citizens from unreasonable search, however Wood

performed an illegal search of Graham’s backpack by searching him without
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reasonable grounds and without a search warrant.

69. There were no reasonable grounds for the search of Graham’s backpack
because it does not comply with the test from R. v. Collins where a citizen was
subjugated to an illegal search by the police. Wood had not obtained a warrant
therefore making it unauthorized by the law. Even if it were, the law itself must be
unreasonable.

R. v. Collins, [1987] 1 S.C.R. 265 (CanLll).

1. Wood’s search of Graham’s backpack was not authorized by law

70. Wood was acting as an agent of the state under the direction of Detective
Chu and would have needed a warrant to legally search Graham’s backpack.
Wood’s access to Detective Chu’s guidance would have informed him about
needing a warrant to perform a search if he had planned to search any suspects
from the start. He had plenty of time to obtain a warrant for the day of the meeting

with Graham but instead performed a warrantless search.

(A) Abandoned Backpack

71. Graham abandoned his backpack when he fled from the apartment but
only after Wood searched through its contents. After abandoning his backpack,

Graham cannot claim any expectation of privacy over his property. However, he
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only abandoned the backpack after Wood had already looked through every item in

it.

72. The backpack was abandoned on the belief that Graham was not able to
legally reclaim it from Wood. Graham believed Wood to be a police officer so he did
not attempt to take back his belongings when fleeing from the apartment. In doing
so, Graham believed he would face deeper consequences by taking items that

were what he thought to be lawfully seized by an officer.

(B) Implied Officer of the Law

73. Graham consented to the search of his backpack but only on the belief
that Wood was a police officer. Had he known that Wood was in fact not a police

officer and only an agent of the state he would not have handed over his backpack.

74. The backpack was not handed over willingly. Wood coerced Graham into
giving up his backpack by detaining his both physically and psychologically. When
Wood entered the room, he locked the door and presented himself as a police
officer. This led Graham to believe he was being lawfully detained and could not

leave the apartment without facing further consequences.

75. Graham was under the belief that Wood was a police officer. When

Graham first saw Wood as he entered the room and locked the door Wood visibly
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had the air of a police officer. His behaviour, appearance, and sense of authority all

implied that he was more than an average citizen.

76. Wood also verbally implied that he was a police officer through his
conversation with Graham. When Graham asked him: “Am | going to jail?” and “Are
you going to book me now?” and Wood responded: “Let’s have a little talk first” and
“Let’s have a look inside your bag first”. Without explicitly saying yes or no, Wood
instead carries on by giving Graham commands which further implies he has the

legal authority to detain Graham and search through his belongings.

77. Graham gave consent to a police officer to search his backpack but did
not give consent to an agent of the state. Wood being merely an agent of the state
and not a peace officer was not given consent to search through Graham’s

backpack.

78. Even if Graham did consent to the search, the consent he provided was
not informed. Graham was unaware that his Charter rights were being violated
when Wood performed this search. Had Graham known about the legal procedure
of performing a search he would have known that Wood’s actions were not

permitted under section 494 of the Criminal Code.
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79. Graham was unaware of arrest procedures and the legal conduct that
police officers must follow when carrying out a search or arrest. He could not have

known that Wood was not an officer based on Wood’s misdemeanor in his arrest.

(C) Expectation of Privacy

80. Even if Wood was not an agent of the state and was acting as a third-party
civilian who is not affiliated with the police, there was an expectation of privacy in

someone else’s home.

81. Graham was in another person’s home and not a public area. He was
under the safe assumption that he would not be subjected to an unwarranted

search because there is a higher expectation in a private home than the public.

82. In the case of R. v. Buhay in 2003, it was stated in paragraph 18 that

To establish an infringement of s. 8, the person raising the claim
must first establish that he or she had a reasonable expectation

of privacy in the thing searched or seized.

R. v. Buhay, [2003] 1 SCR 631, 2003 SCC 30 (CanLll)

83. In paragraph 25 of Hunter v. Southam Inc. it is held that

The guarantee of security from unreasonable search and

seizure only protects a reasonable expectation.
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Hunter v. Southam Inc., [1984] 2 SCR 145, 1984 CanLlIl 33 (SCC)
84. Graham did not ever claim he had any copies of child pornography in his

backpack; he had only previously stated on bringing a video camera to his meeting
in the apartment. Graham never presented any information that would lead to
reasonable suspicion that he brought any evidence that would support his charge of
being in possession of child pornography. Wood had no reasonable grounds for his
search of Graham’s backpack and his search cannot be supported by any
suspicions that Graham was in possession of any child pornography at the time of

their encounter.

(D) Warrantless Search

85. Even if Wood was not an agent of the state and did not perform an
unwarranted search as an agent of the state, he was not able to legally perform a
search on the grounds of a citizen’s arrest. Section 494 of the Criminal Code
outlines that someone performing a citizen’s arrest must make the arrest at the time
of the crime or within a reasonable time after the offence is committed and must
deliver the person to a peace officer. However, it does not include any authorization

for a warrantless search during the arrest procedure.
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86. The purpose of a citizen’s arrest is to temporarily detain the suspect until
officers of the law arrive. Instead Wood broke the legal procedures that needed to
be followed to perform a citizen’s arrest and searched Graham’s backpack during
his arrest, violating section 494 (3) of the Criminal Code.

494. (3) Any one other than a peace officer who arrests a

person without warrant shall forthwith deliver the person to a

peace officer.

87. Graham brought a camera but there were no implications of him having
any child pornography on his person. To perform a warrantless search, there must
be reasonable suspicion that the suspect has incriminating evidence related to the
crime with which they are being charged.

R. v. Caslake, [1998] 1 SCR 51, 1998 CanLll 838 (SCC), at par 22.

2. If Wood’s search is authorized by law, the law itself is not reasonable

88. If Wood’s search of Graham’s backpack does not violate section 494 of

the Criminal Code then this section is not reasonable.

89. Section 494 permits a suspect to be arrested and searched by incident of
the arrest if it believed on reasonable grounds that the suspect has committed a
criminal offence and is escaping from and freshly pursued by persons who have

lawful authority to arrest that person.
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90. In this case, a reasonable search was not performed due to the lack of a
warrant. Wood had not acquired a search warrant prior to his search of Graham’s
backpack. Wood was aware of Graham’s crimes of engaging a minor in sexual acts
before the day of their meeting and had plenty of time to obtain a search warrant
from the police yet failed to do so. Wood purposefully performed an unreasonable

search under these circumstances.

Conclusion

91. Wood’s search of Graham’s backpack breached section 8 of the Charter
as it was not authorized by section 494 of the Criminal Code, and if it was, the
section was not reasonable. The lack of informed consent during the search and
Wood’s appearance of a police officer both lead to Graham handing over his
backpack and for his backpack to be searched on unreasonable grounds. Further,
Wood did not obtain a warrant for the search even when he had prior plans to
perform a search on Graham. For these reasons it is evident that Graham’s Charter

rights under section 8 were violated.

ISSUE FOUR: IF ANY CHARTER BREACH HAS BEEN FOUND, SHOULD THE EVIDENCE OBTAINED

DURING THE POLICE SEARCH BE EXCLUDED PURSUANT TO SECTION 24(2) OF THE CHARTER?
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92. We the appellant find that the evidence obtained during the unlawful
search of Graham conducted by Wood should be excluded pursuant to section
24(2) of the Charter because the admission of the evidence would bring the
administration of justice to disrepute. With respect to precedence, three factors may
be considered as to whether evidence should be deemed inadmissible regarding
section 24(2) of the Charter.

1. Seriousness of the Charter-Infringing State Conduct
2. Impact on the Charter-Protected Interests of the
Accused
3. Society’s interest in an Adjudication on the Merits
R. v. Grant, [2009] 2 SCR 353, 2009 SCC 32
The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11

A. Was the Charter-infringement serious?

93. In R. v. Lerke it was set out that
When one citizen arrests another, the arrest is the exercise of a
governmental function to which the Canadian Charter of Rights
and Freedoms applies.

R. v. Lerke, 1986 ABCA 15 (CanLlIl)
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94. Although Wood is a private citizen, he performed a citizen’s arrest, which
is an exercise of a statutory power to which the Canadian Charter of Rights and
Freedoms applies. Wood’s infringement of Graham’s section 8, 9, and 10 Charter
rights were serious, as Wood acted without regard for Graham’s rights and took no
measures to satisfy them. This breeds mistrust for authorities and the legal system,

and consequently, to a general lack of public compliance.

95. When Detective Chu counselled Mr. Wood as to how he should carry out
his plan, she did not advise him to abide by the Charter of Rights and Freedoms.
For this to be an act of bad faith, Chu would have had to believe that she was
acting lawfully in advising Wood on how to carry out his plan. Detective Chu, as an
officer of peace, knew that the Charter would apply to Wood but did not advise him

to abide by it.

96. “Detective Chu first watched the pilot for Wood’s show, and became
concerned that Wood’s method of interrogating Graham would be subject to
scrutiny under the 92. Charter of Rights and Freedoms. She decided that she could
not submit the video as evidence.” Not only is this proof of Detective Chu’s
knowledge of the possible violations of the Charter, but it is also an indication of
bad faith. Detective Chu recognizes that the Charter rights of Graham were
infringed upon by the interrogation of Wood, but decides against turning it in as

evidence.
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Reasons for Decision, para. 20

97. As stated in s. 489 (2)(c) of the Criminal Code,
Every peace officer, and every public officer who has been appointed or
designated to administer or enforce any federal or provincial law...will afford

evidence in respect of an offence against this or any other Act of Parliament.

98. As an officer of peace, Detective Chu should have seized and afforded the
video as evidence regardless of the agenda of Wood or her own as there was an
offence against an act of parliament, the Charter rights of Graham which have been
violated. This is an act of bad faith as it is not an honest mistake about one’s own
rights and duties whereas it is the rights of someone else that have been
intentionally infringed upon by the reluctance of submission of relevant and crucial
evidence to the case

The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11,

Criminal Code, RSC 1985, ¢ C-46 at Para 489 (2)(c)

99. When Mr. Wood confronted Graham, he acted in bad faith when he asserted
himself as a police officer. During his confrontation with Graham in which he
detained, questioned, and searched him, he knew that Graham believed that he
was a police officer as Graham asked: “Am | going to jail?” Wood did not identify

himself and continued to allow Graham to believe that he was a police officer in
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order to satisfy his own agenda by misleading and humiliating Graham.

Reasons for Decision, para. 16

100. Wood exploited and violated the rights of Graham and placed him under
scrutiny in order to further his own intentions of creating an interesting drama. He
did this with no regard to the legality and morality to his methods of detaining and

searching Graham.

101. It was determined in R. v. Buhay that “good faith cannot be claimed if
a Charter violation is committed on the basis of a police officer's unreasonable error
or ignorance as to the scope of his or her authority”

R. v. Buhay, [2003] 1 SCR 631, 2003 SCC 30 (CanLll) at para 59

Wood was ignorant to the scope of his authority as an agent of the state and
demonstrated enough reasonable error when he detained and searched Graham so

that his actions would not be claimed under good faith.

102. The breaches of the Charter rights of Graham under sections 8, 9, and 10(b)
were serious as they were not guileless infringements of Graham’s rights, but also
products of the actions in bad faith of Detective Chu and Mr. Wood. It is not only the

failure of Wood to address and treat Graham in a constitutional manner, but also
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the actions in bad faith of Detective Chu that draw attention to the seriousness of
the breach of rights. It is these unlawful actions and unconstitutional methods that
bring into contention the repute of the administration of justice. The recklessness of
Wood’s actions took place because of his disregard for the rights of the accused
simply to further his own means. Thus breeding general mistrust for authorities and
the legal system which would lead the administration of justice to disrepute in the

public eye.

B. Was the impact on the Charter-Protected Interests of the Accused serious?

1. The impact of the breach of the right to be secure against unreasonable

search or seizure.

103. Graham had a high expectation of privacy for his backpack as it had personal

belongings.

104. As set out in R. v. Buhay, seriousness of a breach in privacy and
unreasonable search or seizure is determined by looking at factors such as good
faith and necessity. Wood acted in negligence rather than good faith as he did not
identify himself or inform Graham of his right to counsel as he questioned him and
seized his backpack. He did not act in good faith by taking into account the right of
privacy Graham should have had with his backpack.

R. v. Buhay, [2003] 1 SCR 631, 2003 SCC 30 (CanLlI)
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105. In R. v. Buhay, the accused was acquitted of charges as the evidence was
excluded because of the expectation of privacy that the judge found to be
reasonable of the personal storage container. In this case with the search of
Graham’s personal storage in his own backpack along with private items.

R. v. Buhay, [2003] 1 SCR 631, 2003 SCC 30 (CanLlIl)

106. The facts were such that Wood did not act in good faith as he psychologically
manipulated Graham to believe that he was a police officer with authority to breach
the very high expectation of privacy with regard to his backpack constitutes a

serious breach of Section 8 of the Charter.

107. Section 10(b) of the Charter of Rights and Freedoms states, “everyone has the
right on arrest or detention (b) to retain and instruct counsel without delay and to be
informed of that right.” In addition to Wood’s breach of trust and negligence to
Graham’s expectation of privacy, he also neglected this section of the Charter,

further critical of his lack of good faith as an agent of the state.

108. In R. v. Brydges, section 10(b) of the Charter was breached where the
accused was not advised by the officer of the peace of his right to counsel, so the

statements that Brydges provided were excluded due to Section 24(2) of the
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Charter.
R. v. Brydges, [1990] 1 SCR 190, 1990 CanLII 123 (SCC)

The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11

109. Graham was treated in similar manner, as he was not informed of his right to
legal counsel due to the negligence of an agent of the state. The evidence from the
search of the backpack should be deemed inadmissible as such negligence and

lack of good faith caused further breach of the Charter rights of Graham.

110. When multiple infringement of Charter rights occur and are overlooked, it
brings the administration of justice into disrepute as it suggests the diminishing of

the importance of the constitutional rights that the citizens of Canada are entitled to.

2. The impact of the breach of the right not to be arbitrarily detained or

imprisoned.

111. The detainment of Graham was a serious breach as it violated his freedom of
movement without action in good faith, and would suggest it acceptable to violate

the constitutional rights of others to further a personal agenda.

112. Wood, whether in bad faith or negligence, did not act in good faith when he

detained Graham. Wood intentionally engaged in the fraudulent deception of
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Graham to cause him to believe he was an officer of the peace and that he had the

authority to detain him.

113. The severity of the arbitrary detainment can also be attributed to the fact that
although Wood was acting as an agent of the state, he was still an ordinary citizen
who misled Graham to believe he was an officer of the peace with the authority to

interrogate and detain, and did not inform him of his right to counsel.

114. As stated in the Criminal Code of Canada,
494. (1) Any one may arrest without warrant
(a) a person whom he finds committing an indictable offence; or
(b) a person who, on reasonable grounds, he believes
(i) has committed a criminal offence, and
(ii) is escaping from and freshly pursued by persons who have

lawful authority to arrest that person.
Criminal Code, RSC 1985, ¢ C-46 s. 494(1)

115. The matter of fact is that Wood detained Graham for the purpose of making a
dramatic plot for his television program. Wood’s intention of manipulation,
degradation, and infringement of Graham’s Charter rights were unnecessary and
humiliating. The fact that Wood took no precaution and continued to disregard the
rights of Graham to exploit him for personal gains is a serious violation of Graham’s

s.9 right.

C. Society’s interest in an Adjudication on the Merits
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116. The admissibility of the evidence has great importance to society’s interest as
it raises public interest and brings into question the repute of the legal system. The
administration of justice has overlooked the numerous and severe charter violations
of Wood. The appellant respectfully submits that the trial judge erred in their
judgement that the infringements of Graham’s Charter rights were not severe. This
was not the case as the actions in bad faith and misconduct of Wood and Detective

Chu, when overlooked, cause the administration of justice to be placed in disrepute.

Conclusion

117. The Appellant’s claim is that the evidence obtained should be excluded under
section 24(2) of the Charter of Rights and Freedoms as the test factors laid out by
R. v. Grant to determine whether evidence should be excluded were clearly met.
The rights of the accused were seriously breached, with significant the infringement
of Charter rights pertaining substantially to society’s interest in an adjudication of

the merits.

APPLICATION TO THIS CASE

118. The arguments presented in this case prove that Wood acted as an agent of
the state in his detention and search of Graham, requiring that his actions be

subject to the Canadian Charter of Rights and Freedoms pursuant to s. 32 of the
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same. Moreover, it was substantiated that the section 8 and 9 Charter rights of
Graham were breached by Wood in their interaction, justifying the exclusion of the

resultant evidence, pursuant to section 24(2) of the Charter.

PART IV
ORDER REQUESTED

119. It is respectfully requested that the appeal be granted, the evidence resultant
of Mr. Wood'’s search and detention of Mr. Graham be deemed inadmissible, and
the decision of Justice Wright be overturned with the exception of the decision

regarding issue one, which should withstand.

ALL OF WHICH is respectfully submitted by

Jaquelin Coulson, Mackenzie Faulkner, Christine Xia, Irenaeus Wong

Know Your Law Ltd. of Counsel for the Appellant

DATED AT CAWTHRA PARK SECONDARY SCHOOL this 24™ Day of April, 2015
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