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Case 1: 

Does the Charter guarantee this woman can work safely?

Terri Jean 
Bedford:

14 yearsõ 
experience 
working as a 
street 
prostitute, 
massage 
parlour
attendant, 
escort, 
escort 
agency 
owner, and 
dominatrix

YES

Canada (Attorney General) v. Bedford
[2013] 3 S.C.R. 1101



The Applicants
Terri Bedford

Å Said that women who worked for her rarely experienced violence after 
she implemented safety measures.

Å Has been convicted and paid fines for violating prostitution laws.

Å Would like to return to work as a dominatrix but fears she and anyone 
who assists her will be arrested.

Amy Lebovitch

Å Worked as a street prostitute, escort, and in a fetish house.

Å Moved to an escort agency to avoid the violence she saw other street 
prostitutes experience and now works from her home.

Å Has never been charged but fears she will be and experienced one 
violent incident she did not report to avoid police scrutiny.

Valerie Scott

Å Worked as a street prostitute, in massage parlours, from hotels and her 
home, and ran an escort service.

Å Now the executive director of Sex Professionals of Canada.

Å Experienced threats of violence, verbal and physical abuse while 
working on the street.



The Criminal Code
Å The Criminal Code does not make prostitution itself illegal. 

Prostitution has been and is a legal activity.

Å Rather, the Criminal Code regulates certain activities 
associated with prostitution ostensibly to shield the public from 
nuisance, and to protect prostitutes.

Å The criminalization of bawdy houses protects communities and 
the property values of neighbours. The purpose of the 
prohibition is to prevent community harms in the nature of 
nuisance.

Å The offence of communicating in public for the purpose of 
engaging in prostitution or hiring a prostitute protects men 
from being accosted by prostitutes and protects women from 
being propositioned by men. 

Å The offence of living on the avails of another's prostitution 
protects prostitutes from being exploited by pimps.



The Criminal Code Provisions
1. Keeping/Being an Inmate of a Bawdy House

Section 197: òcommon bawdy-houseó means a place that is 
(a) kept or occupied, or (b) resorted to by one or more persons 
for the purpose of prostitution or the practice of acts of 
indecency.

Section 210 (1): Every one who keeps a common bawdy-
house is guilty of an indictable offence and liable to 
imprisonment for a term not exceeding two years.

Section 210 (2): Every one who (a) is an inmate of a common 
bawdy-house, (b) is found, without lawful excuse, in a common 
bawdy-house, or (c) as owner, landlord, lessor, tenant, 
occupier, agent or otherwise having charge or control of any 
place, knowingly permits the place or any part thereof to be let 
or used for the purposes of a common bawdy-house, is guilty 
of an offence.



The Criminal Code Provisions
2. Living On the Avails

Section 212 (1): Every one é who lives wholly or in part on 
the avails of prostitution of another person, is guilty of an 
indictable offence and liable to imprisonment for a term 
not exceeding ten years.

3. Communicating for the Purpose of Prostitution

Section 213 (1): Every person who in a public place or in 
any place open to public view... stops or attempts to stop 
any person or in any manner communicates or attempts to 
communicate with any person for the purpose of engaging 
in prostitution or of obtaining the sexual services of a 
prostitute is guilty of an offence punishable on summary 
conviction.



The Argument
ÅThe Criminal Code provisions prevent 

prostitutes from taking steps to protect 

themselves from violent clients, such as 

hiring security guards or "screening" 

potential clients.

ÅBy denying them the right to implement 

safety measures the provisions deny their 

right to òsecurity of the personó guaranteed 

by s. 7 of the Charter.



Section 7 of the Charter

Everyone has the right 

to life, liberty and 

security of the person 

and the right not to be 

deprived thereof 

except in accordance 

with the principles of 

fundamental justice.

Two Questions:

1. Is the right 

infringed?

2. Is the infringement 

in accordance with 

the principles of 

fundamental 

justice?



The right to security is 
infringed.

òThe prohibitions at issue do not merely 

impose conditions on how prostitutes operate.  

They go a critical step further, by imposing 

dangerous conditions on prostitution; they 

prevent people engaged in a risky ñbut legal 

ñactivity from taking steps to protect 

themselves from the risks.ó



The Court Emphasized 
Prostitution is Legal.

ò[I]t must be remembered that prostitution --
the exchange of sex for money --is not illegal.

The causal question is whether the impugned 
laws make this lawful activity more dangerous. 

An analogy could be drawn to a law preventing 
a cyclist from wearing a helmet. That the 
cyclist chooses to ride her bike does not 
diminish the causal role of the law in making 
that activity riskier. The challenged laws 
relating to prostitution are no different.ó 



Is the infringement in accord with 
fundamental justice?

The principles of fundamental justice are the basic 
values underpinning our constitutional order. 

Laws run afoul of our basic values when the 
means by which the state seeks to attain its 
objective are fundamentally flawed.

To deprive citizens of life, liberty, or security of the 
person by laws that violate these norms is not in 
accordance with the principles of fundamental 
justice.



The attributes of fundamental 
justice in this case.

1. arbitrariness (where there is no connection 

between the effect and the object of the 

law); 

2. overbreadth(where the law goes too far 

and interferes with some conduct that 

bears no connection to its objective); and  

3. gross disproportionality (where the effect 

of the law is grossly disproportionate to the 

state's objective).



Bawdy House

Å The òbawdy houseó rule infringes security because 
prostitutes must work on the street or in their clientsõ 
homes instead of at a fixed indoor location which 
would be significantly safer. 

Å Not in accord with fundamental justice because the 
negative impact of the bawdy-house prohibition on 
the applicants' security of the person is grossly 
disproportionate to its objective of protecting the 
community from nuisance. 

Å Parliament has the power to regulate against 
nuisances, but not at the cost of the health, safety 
and lives of prostitutes.



Living on the Avails

ÅThe òavailsó provision protects prostitutes from 
exploitive pimps, but infringes security because 
it also prevents them from reducing the risks 
they face by hiring security guards, drivers and 
receptionists.

ÅThe law does not distinguish between those who 
exploit prostitutes and those who could increase 
the safety and security of prostitutes.

ÅNot in accord with fundamental justice as the 
law is overbroadbecause it captures conduct 
that is not related to its purpose.



Communication for the 
purpose

ÅThe communicating prohibition infringes security 

because it prevents prostitutes from screening 

clients and pushes them to work in isolated 

areas.

ÅThe provision's negative impact on the safety 

and lives of street prostitutes is grossly 

disproportionate to the possibility of nuisance 

caused by street prostitution and therefore not 

in accord with fundamental justice.



Conclusion

ÅThe provisions violate s. 7 of the Charter and 

are not saved by s. 1 of the Charter.

ÅThe Court granted a declaration that the 

provisions are void, but suspended the 

declarationõs effect for one year to allow 

Parliament to enact new legislation.



Significance of Bedford

ÅThe continued expansion of the scope of s. 7.

Åò[The analysis does] not look to how well the law 
achieves its object, or to how much of the 
population the law benefits or is negatively 
impacted. The analysis is qualitative, not 
quantitative. The question under s. 7 is whether 
anyone's life, liberty or security of the person has 
been denied by a law that is inherently bad; a 
grossly disproportionate, overbroad, or arbitrary 
effect on one person is sufficient to establish a 
breach of s. 7.ó



Points for Discussion

ÅWhat is the best social policy to deal with 

prostitution in Canada?

ÅIs the Courtõs expansion of its reliance on s. 7 to 

engage in substantive review of legislation 

inconsistent with Parliamentary democracy?

ÅWhat would be the analysis if prostitution were 

illegal?

ÅHow will the court deal with the Prostitution Bill 

currently before Parliament? What if the Billõs 

objective is loftier than protecting the public 

from nuisance?



Who owns this land?

The Tsilhqotõin Nation

v.

British Columbia

2014 SCC 44

Case 2



Context

Throughout most of Canada, the Crown 
entered into treaties whereby the indigenous 
peoples gave up their claim to land in 
exchange for reservations of land and other 
promises. 

With minor exceptions, this did not happen in 
British Columbia.  

The Tsilhqotõin Nation is one of hundreds of 
indigenous groups in British Columbia with 
unresolved land claims.



Facts

Å The Xeni Gwet'in, one of 6 bands that make up the Tsilhqot'in 
Nation, claimed title to an area of approximately 4,380 square 
kilometres in the Chilcotin region of the west central interior of 
British Columbia.

Å The Claim Area comprises only about five percent of what the 
Tsilhqot'in regard as their traditional territory.

Å The Xeni Gwet'in Band has approximately 400 members, but only 
200 live in the lands claimed.

Å Long complex and tortuous course of the litigation began when the 
Province granted a timber licence in 1983 and then approved 
logging activity in the area in 1989. The Nation resisted with a 
blockade and went to court. 



Royal Proclamation, 1763

After Seven Years WarKing 
George III claimed 
ownership over North 
America by Proclamation, 

It provided that the Indians

"... should not be molested or 
disturbed in the possession of 
such parts of Our Dominions 
and Territories as, not having 
been ceded to or purchased by 
Us are reserved to them or any 
of them as their hunting 
grounds."



And whereas it is just and reasonable, and essential to our Interest, and 

the Security of our Colonies, that the several Nations or Tribes of Indians 

with whom We are connected, and who live under our Protection, should 

not be molested or disturbed in the Possession of such Parts of Our 

Dominions and Territories as, not having been ceded to or purchased by 

Us, are reserved to them, or any of them, as their Hunting Grounds --We 

do therefore, with the Advice of our Privy Council, declare it to be our 

Royal Will and Pleasure, that no Governor or Commander in Chief in any 

of our Colonies of Quebec, East Florida. or West Florida, do presume, 

upon any Pretence whatever, to grant Warrants of Survey, or pass any 

Patents for Lands beyond the Bounds of their respective Governments. as 

described in their Commissions: as also that no Governor or Commander 

in Chief in any of our other Colonies or Plantations in America do 

presume for the present, and until our further Pleasure be known, to 

grant Warrants of Survey, or pass Patents for any Lands beyond the 

Heads or Sources of any of the Rivers which fall into the Atlantic Ocean 

from the West and North West, or upon any Lands whatever, which, not 

having been ceded to or purchased by Us as aforesaid, are reserved to 

the said Indians, or any of them.

Relevant Text of the Proclamation



And We do further declare it to be Our Royal Will and Pleasure, for 

the present as aforesaid, to reserve under our Sovereignty, 

Protection, and Dominion, for the use of the said Indians, all the 

Lands and Territories not included within the Limits of Our said 

Three new Governments, or within the Limits of the Territory 

granted to the Hudson's Bay Company, as also all the Lands and 

Territories lying to the Westward of the Sources of the Rivers which 

fall into the Sea from the West and North West as aforesaid.

And We do hereby strictly forbid, on Pain of our Displeasure, all 

our loving Subjects from making any Purchases or Settlements 

whatever, or taking Possession of any of the Lands above reserved, 

without our especial leave and Licence for that Purpose first 

obtained.

And We do further strictly enjoin and require all Persons whatever 

who have either wilfully or inadvertently seated themselves upon 

any Lands within the Countries above described. or upon any other 

Lands which, not having been ceded to or purchased by Us, are still 

reserved to the said Indians as aforesaid, forthwith to remove 

themselves from such Settlements.


